The purpose of every function of an advocate is to aid his client's cause-from the first word spoken in the opening statement to the last word of the final argument. So it is with cross-examination.
The first question concerning every witness called by the prosecution is, "Should I cross-examine at all?" The answer to this depends upon the answer to another question, "Have I been hurt in any way by his testimony?" If not, it is wise to decline to cross-examine.' The only exception occurrs where the preparation for trial indicates something helpful can be developed from the mouth of the witness, although his testimony has not been damaging. In such a case, cross-examination should be limited to the specific matter which can be developed favorably. Caution is required because a skillful adversary often takes his witness over innocuous direct examination in order to set a trap for the overly ambitious cross-examiner. Many experienced prosecutors deliberately elicit a skimpy story from the complaining witness on direct examination with the hope that the anxious defense counsel will ask penetrating questions which will bring forth his story in full bloom and with much added force on cross-examination.
Once the decision to cross-examine is made, the cross-examination should be directed immediately to the weaknesses in the witness's direct testimony. The weak points must be explored fully and shown clearly to the jury. The jurors can then put the testimony into proper perspective and not give it more weight than its intrinsic merit demands. A witness' weak testimonial points may include his * B.A., LL.B., University of Chicago. Member, Illinois Bar, American Bar Association, American Judicature Society, Fellow of American College of Trial Lawyers. Former Assistant State's Attorney, Cook County, Illinois, 1949 Illinois, -1952 Instructor in Criminal Law, John Marshall Law School, 1960 -1963 . The present article incorporates in part a previous work of this author which appeared at Cotsirilos, Cross Examination in Criminal Cases, 45 CHICAGO BAR REc. 19 (1963) .
'I. GoLDSTiNm, TRIAL TEcmuQuE § 561 (1935) [hereinafter cited as GoLDSTN]; R. KEETON testimony itself if parts of it are inconsistent or preposterous, his relation to an occurrence to which he has testified, his relation to the complaining witness, or his background or occupation. His testimony can be attacked directly, by exposing inconsistencies in his narrative, collaterally, by showing good reasons for distrusting or disbelieving him, or in both ways.
To discover all the weak points requires a thorough preparation of the law and facts of the case and dose scrutiny of the witness during direct examination. This leaves little or no time to compile notes on his testimony. But conscientious preparation of the case for trial will provide the cross-examiner with occasional words or phrases in his notes to remind him of the weak points to develop and the questions to ask on cross-examination. No lawyer can observe a witness' demeanor on the stand if he is preoccupied with making copious notes of the content of the direct examination. 2 The scope of cross-examination is generally controlled by the sound discretion of the trial court. 1 The amount of time consumed or the number of pages consumed in the transcript is never the sole measure of permissible latitude on crossexamination. The court is more likely to consider whether the subjects covered on direct have been attacked and explored sufficiently.
Just as it is important on direct examination for counsel to place his questions in an orderly sequence so that one question leads logically to the next, it is equally important on cross-examination not to permit the witness to retell his story in the same orderly fashion. 4 Instead, questions on crossexamination should point to selected, specific parts of the witness' direct testimony. They should be logically arranged for that purpose. Questioning should shift smoothly to the specific parts of the direct examination at the will of the cross-examiner.
There are various specific goals to wich crossexamination should always be directed in order to point out to the jury the weaknesses in thq witness's previous testimony.
5 Questioning should always delve into the interest of the witness it; the subject-matter of the controversy 6 so as to reveal the witness's possible motives or prejudices in favor of the complaining witness or against the defendant7 Certainly the witness's means of knowing the facts to which he has testified and the manner in which he has, used these means should be brought to light. 8 Defense counsel may well seek to test the witness's truthfulness or credibility. 9 This involves interrogation into his power of discernment, memory and description.
0 The witness is also subject to,impeachment by comparing the witness's prior testimony with his responses on cross-examination." In revealing such discrepancies, new or old facts should be developed in a posture favorable to the cross-examinerj 2 A legitimate and proper purpose of cross-examination is to discredit the witness himself. 1 " A conviction of an infamous crime affects the credibility of the witness in most jurisdictions. 4 Crossexamination directed toward eliciting the fact of such a conviction from the witness-himself is most effective.' Local statutes and cases should be checked to determine what types of crimes affect a witness's credibility and the procedure which is prescribed for putting this into evidence before a jury.' Moore v. Leventhal, 303 N.Y. 534, 104 N.E.2d 892 (1952) .
13 WicuoR § § 980, 980a, In Illinois, for example, the defendant cannot be cross-examined regarding a conviction for an infamous crime, but a witness may be cross-examined on such a conviction. People v. Birdette, 22 Ill.2d 577, 177 N.E.2d
The limited notes-taken on direct examination and the questions. blocked'out for each witness before trial are the starting point for cross-examination. 7 It has been observed that the more experienced a lawyer is, the more thoroughly he prepares his cross-examination before the trial.
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There are certain do's and don't's in the method or manner of cross-examination that are fundamental.
1) Strike telling blows with the first few questions, but save some meaningful questions for the end of the cross-examination.
2) Ask simple questions so that people of ordinary intelligence can understand them. ', 9 3) Don't go over the same story as given on direct without a purpose, like exposing a rehearsed witness, or demonstrating his inability to recall detail'. 20 4) Don't try to be eloquent in the framing of questions. The eloquence of the cross-examiner should never be so conspicuous as to draw attention away from the witness. 21 5) Be a gentleman at all times, though firmness, forcefulness, aggressiveness, and even outrage are sometimes necessary.
2 " 6) Never lose your temper. A good crossexaminer may appear to be angry under certain circumstances, but he never really is.2 7) Cover only the portions of the direct exami-170 (1961). To prove the felony record of the defendant, a certified copy of his conviction can be introduced after he testifies. He is entitled to a limiting instruction to the jury that the conviction pertains only to the defendant's credibility and not to his guilt. People v. Moses, 11 Ill.2d 84, 142 N.E.2d 1 (1957) . 17 A great many lawyers have written about the method of conducting a cross-examination. Some of the better ones are listed in the bibliography at the end of this article.
18 Most lawyers who will tell you of brilliant crossexamination will not confess this:
We are entranced by a brilliant flash of insight which broke the witness, but the plain truth of the matter is, as brother to brother, that ninetynine per cent of effective cross-examination is once more our old friend 'thorough preparation,' which places in your hands a written document with which to contradict the witness. CouRT 70-72 (2d ed. 1926) . See, e.g., Riggs v. State, 235 Ind. 499, 135 N.E.2d 247 (1956 74-75. 81This follows a simple dialectic technique which has been proved successful for hundreds of years. Lawrence, The Art of Advocacy, 50 A.B.A.J. 1121 Advocacy, 50 A.B.A.J. , 1124 Advocacy, 50 A.B.A.J. (1964 . See GorLsTEmn § 560.
323 Busca § § 386-87.
The foregoing are accepted guides for the crossexaminer, but they are not hard and fast rules. The best trial lawyer is the one who knows the well-established rules of the art of cross-examination but has a lively appreciation of when they should be broken. Often it is necessary to take a risk in cross-examination, particularly when the cross-examiner is in a desperate situation which is salvageable only by dramatic questions. As in every move made during the course of a trial, asking a question on cross-examination involves a subtle value judgment. In desperate situations, the accomplished cross-examiner often thinks, 'q have nothing to lose now-I might as well ask the question." Under the circumstances, some of the rules must be broken.
Never ask questions on cross-examination merely because the questions are suggested by the client.
A particular question should be weighed by the same standards the cross-examiner u es for his own questions. Satisfying the client should not enter into the determination. The responsibility for the eventual success in the litigation is the lawyer's, and the client will hold the lawyer responsible if mistakes are made, even though he suggested the mistakes.
The aforementioned principles do not admit to universal application. Obviously the style and strategy of cross-examination will vary considerably with the idiosyncracies of each witness. Certain legal and practical principles, however, do apply to each of the various categories of witnesses that commonly confront defense attorneys in criminal cases.
PoLIcE OMriCERS
Generally, police officers can be broken down into two categories-arresting officers and investigating officers. Frequently, the arresting officer is also an eyewitness and should be treated the same as any other eyewitness. An investigating officer usually enters the case after the occurrence and, if there is a statement or a confession, he generally has either taken it or is a witness to it.
In preparation for the cross-examination of a police officer, one should get as much information from the police file as possible. In an identification case, it is wise to subpoena the original station complaint, the message sent out over the police wires giving descriptions, and any other documentary evidence produced while the case was in police hands. Also, examine any physical objects in the hands of the police, such as ballistics, clothing, handwriting samples and narcotics. If there is an allegation of brutality, obtain the admission card from the jail to see if the doctors have recorded bruises. Where the coroner is involved, the investigating officers may have read into the record statements of witnesses and statements of the accused which counsel should have. Moreover, the police officer's testimony at the preliminary hearing or at the coroner's inquest may be a basis for impeachment.
It is now established in most jurisdictions that the previous statements of witnesses are generally available to the defense after the witness's direct testimony." Consistent with this rule, the portions of a police officer's reports to his superiors which relate to his testimony in court should be made available to defense counsel for cross-examination." In the federal courts, the Jencks Act" codifies this rule. Under the Act, the defendant is given the right to inspect statements, notes, or reports of a government witness for purposes of cross-examination subject to one limitation. The items which defendant may have produced must relate "to the subject matter as to which the witness has testified." 17 If the trial judge, after examining the statements, rules that the reports do not relate to the police officer's testimony on direct, defense counsel should ask that they be impounded to preserve the point for appeal.
As a general proposition, the cross-examination of police officers is very delicate because they are usually antagonistic toward the defendant." Many inexperienced cross-examiners try to humiliate police officers, often with the contrary result that 
8Cf. J. Sxoumcx, JusricE WrzxouT t= (1966).
they themselves are humiliated. Police officers often have great experience in testifying and they have a marked antipathy toward lawyers." They pounce upon the slightest opportunity to fence with lawyers from the witness stand. A police officer who has investigated his case thoroughly is well informed and, if given an opportunity, will volunteer information harmful to the defendant. An officer often fashions himself a great law enforcer and feels that it is within his line of duty to do everything possible to convict. 4 The crossexaminer should be scrupulously careful never to ask the question "why?" 41 This holds especially true for police officers.
On the other hand, a police officer who clearly and unfairly demonstrates his antagonism toward the defendant can be the subject of a justified attack by defense counsel. Generally cross-examination to reveal the interest, motive, ill-feeling or bias of a witness is admissible, and its exclusion Policemen as a class, are usually not well educated, skilled mechanically or industrious. They are men above the average in physical strength and appearance who have lacked sufficient persistence to acquire an education or learn a trade. Their contacts with the criminal element tends to make them suspicious of human nature. They are daily engaged in the prosecution of others, and of course, in defending their own acts. Their entire attention is focused upon the derelictions of mankind and not to the more noble, kindlier or more humanitarian traits. Therefore, it naturally follows that when a person is charged with a crime, the officer is naturally predisposed toward belief in his guilt. This, ofttimes, leads him to testify to things as actual facts about which he has no professional knowledge, and to state boldly that a certain thing happened, when, what he actually saw were merely circumstantial facts.
Id.
Much 3 It is an old adage that police officers are placed on trial rather than defendants where it is quite obvious that they have used brutal methods in obtaining a confession or are dearly guilty of other improper conduct."
Many times, it is advantageous to attack a police officer on collateral matters, especially where he has been on the force for a long time. For instance, the police officer may allege that he obtained an oral statement or confession from the defendant. In any type of serious charge, it is expected that the police officer will reduce the statement or confession to writing and ask the defendant to sign it. His failure to do this immediately makes the statement suspect and is an inferential accusation that the police officer is either inept, or the defendant never made the alleged oral statement.' One example of police ineptness was pointed up in a murder trial where the defendant surrendered himself with an attorney at a police station. They left unescorted and the sergeant, who directed them to another station, went back to work, completely oblivious to the fact that a potential murderer walked the streets and might not go to the other station. Though it had no direct relevance in the case, it held the police officer up to some ridicule, while emphatically making the point that the defendant voluntarily surrendered.
Special problems are presented on the crossexamination of police officers on motions to suppress physical evidence or confessions. 45 In crossexamining police officers in these areas, it is important to dwell on probabilities. The cases before us raise questions which go to the roots of our concepts of American criminal jurisprudence: the restraints society must observe consistent with the Federal Constitution in prosecuting individuals for crime. 45 See, e.g., IL. REv. STAT. ch. 38, § § 114-11, 114-12 (1969) . In Illinois, as in other jurisdictions, motions to suppress illegally seized evidence or confessions are made before trial. As a matter of practice, judges allow defense counsel considerable latitude in the scope of police cross-examination.
custody for an extended period of time and refused to give a confession until the last moment has given that confession voluntarily.
4 It is also highly improbable that an experienced burglar arrested on the street would voluntarily give consent to police officers to go to his home and make a search., Each situation presents a much different problem, but the probabilities should be developed by the cross-examiner in accordance with the most logical human behavior of the individuals involved 7 In cross-examining police officers who are eyewitnesses, or any other eyewitness, it is of the utmost importance to view and examine the scene of the occurrence. Not only is such an examination a genuine help for the cross-examination of witnesses, but it also indicates to the jury that the cross-examiner is familiar with the scene. The jury and the court respect a lawyer who knows what he is talking about and is thoroughly prepared.
EYEWITNESSES
When the cross-examiner embarks on the crossexamination of an eyewitness, it should be with purpose and dear direction. A good identification can be reinforced by purposeless cross-examination, just as a bad identification can be destroyed by careful cross-examination.
If the cross-examiner has prepared his case, he has many tools with which to cross-examine effectively. He may have the description given to the police by the identification witness immediately after the crime occurred. If such description was recorded by the police and sent out over the police teletype or other communication means, it can be subpoenaed by defense counsel. [Vol. 62 old the picture of the defendant was. The crossexaminer might demand that the prosecutor or the police present this picture in open court if the similarity is not a good one. 49 If it was a show-up, defense counsel might ask who were the other people in the line-up. If they were all men who were quite different from the defendant in size, manner of dress, or in any other respect so that the defendant's appearance was grossly conspicuous, the line-up can be revealed as a mere farce.
50 Indeed, the cross-examination of an identifying witness may demonstrate that there was no line-up at all. The courts have held that such an identification is impaired although not completely discredited. 50 It may also, of course, be so suggestive that it should be thrown out entirely as violative of due process of law, depending on "the totality of the circumstances" surrounding the identification. Stovall v. Denno, 388 U.S. 293, 302 (1967 most courts have concerned themselves primarily with a consideration of whether the pre-trial identification was so unnecessarily suggestive and conducive to mistaken identification so as to deprive the defendant of due process.
55 Such inquiry can demonstrate to the court that the witness may not have had an adequate basis for the courtroom identification and, therefore, the in-court identification was tainted at the pre-trial confrontation. In such event, the in-court identification is suppressed and cannot be put before the jury. If, however, it is put before the jury, counsel has had the advantage of his pre-trial "dry run."
Quite often it is important to ask an eyewitness if he gave a description of the person he accused and, if so, whether he pointed out certain obvious characteristics of the defendant. If the defendant has a pronounced nose, mustache, or any other outstanding characteristic that the witness failed to give in his original description, such things should be revealed in order to diminish the value of the identification. Similarly, the manner of dress of the person accused in the original description is extremely important.
Another type of cross-examination is to ask the eyewitness about other things surrounding the crime. If a car was used, ask for a description of the car. If the crime occurred in given surroundings-a room, a store, or any other type of enclosure-have the witness give details about these surroundings to test his recollection with regard to details.
The rule permitting the exclusion of witnesses from a courtroom while the other witnesses are testifying is never more valuable than when eyewitnesses are being cross-examined. 56 case17 involving the robbery-murder of a participant in a card game in a home where there were ten to fifteen people present demonstrated this. The cross-examination of seven or eight of the participant-witnesses regarding identification of one of the robbers showed that these people may have seen the same person, but their descriptions were so different that by the time each was crossexamined at great length, the jury was so confused that a verdict of not guilty was returned. It was subsequently shown that the defendant was, in fact, the killer in this case, but the effective crossexamination of the identifying witnesses and the rule of exclusion won the case for the defense.
MEDICAL AND ScIENTmIc EXPERTS Persons with special knowledge, training, skill and experience not possessed by laymen are permitted to testify as expert witnesses.5 Unless counsel is properly prepared, the cross-examination of an expert witness is dangerous as well as difficult. The best way to prepare is to consult with an expert in the same field. It is wise, if the court permits," to have a defense expert sitting in the courtroom during the direct examination of the prosecution's expert. The danger in cross-examining an expert is that on each question, he is permitted to elaborate and to give full explanations on matters within his own special knowledge even though he may have merely touched upon them on direct examination.a Unless the cross-examiner knows exactly where he is going with each question and reasonably expects to contradict the answers given on direct, he should restrict his cross-examination or not cross-examine at all.
Normally, the expert put on the stand has impressive qualifications. If the cross-examiner is aware of these qualifications and knows them to be accurate, he is wise to stipulate to them to avoid the effect before the jury. If the expert's qualifications are not especially impressive and the cross-examiner intends to put on his own expert later to contradict the expert on the stand, he should permit the qualifications to be elicited in order to show the comparison with his own expert."
At times, it is also wise to go into the question of the renumeration that the expert is receiving for testifying." If the cross-examiner has information that the expert is being compensated by an exorbitant sum, he might go into this fact to show that the expert is not objective but a paid partisan.
If the expert has answered a hypothetical question on direct, it is important to review the question with another expert to see if an error can be found in the observed or assumed facts or in the conclusion or opinion of the expert on which he can be cross-examined 4 Nothing is more damaging to the expert than bring out such an error. If the cross-examiner can impeach the qualifications of the expert by showing either a misstatement of his qualifications or by showing that there is a general lack of qualifications, the jury will surely take notice.
6
" Some considerations concerning the more frequently-encountered expert witnesses follow.
Usually, the state's pathologist in a homicide case simply gives an opinion as to the cause of death in simple or technical terms. In the typical homicide case, a cross-examination of the pathologist is useless.
6 6 It only becomes important to cross-examine him when the defense contends that the injury inflicted by the defendant did not in fact cause death. In such instances, do not crossexamine until the defense pathologist performs an autopsy or examines the supporting documents received from the state's pathologist. The pathologist should also be cross-examined where it is believed that the injury may give a clue to the physical circumstances of the occurrence. For example, the path of a bullet might indicate the position of the deceased in relation to the position of the defendant. An important item to look into is the toxicologist's report that supports the findings of the pathologist.7
62 KEETON at 153-54. 169-74 (1965) . [Vol. 62 A ballistics expert is extremely difficult to crossexamine, particularly if he has compared the pellets taken from the deceased's body with pellets fired from the same gun immediately after the occurrence leading to the death. Such comparisons are about as accurate as fingerprint comparisons and their accuracy is almost unimpeachable.6 If, however, the pellets compared have been fired from the same gun after a long interval, something can be made on cross-examination of the fact that the lands and grooves of a gun change with the passage of time.
" Since this is such a highly technical field, the cross-examiner must have his own expert examine the ballistics information in order to prepare for cross-examination.
Handwriting experts are often worth crossexamining because the expert merely gives an opinion about certain similarities in the known handwriting and the unknown handwriting.
0 Because it is not an exact science, cross-examination can be directed toward the fact that the expert is only giving an opinion3 n Cross-examination can be directed toward the fact that the same person writes differently during different periods of his lifetime and that the same person writes differently in different positions. typical trial lawyer can bring out these points on cross-examination only after being shown them by an accountant. Unless the cross-examiner knows exactly where he is going, he is better off to refrain from cross-examination.
ACCOMPLICES AND ADDICT INFORMERS
Though the limit of cross-examination is within the sound discretion of the trial court, great latitude is allowed in the cross-examination of a witness for the prosecution to show motive. 7 n The general rule of liberal latitude is particularly applicable where the witness was an accomplice of the defendant. 9 It is normally prejudicial error for the trial court not to permit an inquiry of an accomplice about explicit or implicit promises of immunity from prosecution. 0 Also, remarks by the court that such an inquiry is not material is prejudicial error."' An accomplice who has been sentenced may be cross-examined along the line that his sentence may be shortened because of his testimony or other charges pending against him may be dropped.2 He may be questioned concern-ing special treatment by the jailer,3 an expectation of nollk prosequi, or even hopes of immunity.
4 He may be questioned about hopes of financial gain, such as a reward, even though the source is private and does not come from the state." The most typical instance occurrs when the defendant seeks to show on cross-examination that the accomplice now testifying against him has been released from custody, no indictment has been returned against him, and he is not threatened with or in danger of being charged for complicity in the crime.
The extent to which the cross-examination of an accomplice may be pursued is pointed up in a case in which the accomplice testified that he had no direct promise of favorable treatment from the state's attorney, but that he expected that he would receive leniency." Defense counsel asked upon what particular occurrence, transaction, or conversation he based his conclusion, but an objection by the prosecution to the questioning was sustained.
t In reversing, the court stated that it was proper for counsel to inquire into the particulars forming the basis of the accomplice's conclusion. Many experienced lawyers do not search sufficiently into the reasons for an accomplice's expectations of leniency. The liberality of the decided cases 4 should serve as a reminder to lawyers who are frustrated by overly strict trial courts that they are entitled to the closest crossexamination possible where accomplices testify. 371 F.2d 365 (9th Cir. 1967); People v. Todd, 301 Ill. 85, 133 N.E. 645 (1922); Bewley v. State, 247 Ind. 652, 220 N.E.2d 612 (1966); State v. Martinsen, 198 Iowa 1325 , 201 N.W. 1 (1924 Commonwealth v. Sacket, 39 Mass. 394 (1839); 62 A.L.R.2d at 653-60. Cf. Annot., 120 A.L.R. 751 (1939) .
8 6 People v. Moshiek, 323 Ill. 11, 153 N.E. 720 (1926 People v. Durand, 321111.526, 152 N.E. 569 (1926) . An accomplice sat through the entire trial ostensibly as a co-defendant before he testified that he had an agreement with the prosecution all along. The Illinois Supreme Court said:
Where an accomplice is used as a witness for the prosecution the widest latitude of cross-examination ought to be permitted. There is always the
Somewhat different is the case where the defendant attempts to attack the credibility of an accomplice or an informer, not on the ground that he has a motivation to get the defendant convicted, but on the ground that the informer or accomplice is a generally untrustworthy character for one reason or another. 90 It is proper to get the address of the accomplice, however reluctant he may be to reveal it, in order to conduct an investigation regarding his credibility and reputation."
Because the addict informer differs from an accomplice in some respects so does the crossexamination of such a witness. An informer will often approach the police in the first instance to inform them that he will be able to "put them on to something." He will then assist the police in the preparation of the arrest and will often participate as a "special police employee" 12 in the crime itself. This is different from an accomplice, who in most instances is arrested with the defendant and then decides to extricate himself from the situation.
The addict informer has many reasons for cooperating with the police. Most of the reasons that apply to accomplices also apply to addict informers. The cross-examination of an informer witness as to this area is the same as for accomplices. However, the addict informer is unique in some temptation for an accomplice to testify falsely, and the jury are entitled to know what inducements have been held out to him as a reward for his assistance to the prosecution, and anything else that in any way affects his credibility. This rule applies with even greater force where an accomplice sits at the trial table as a defendant and tricks his co-defendant into belief that he is going to work in harmony with him in defense of the charge. Id. at 530, 152 N.E. at 571. Despite the court's strong language, however, this was held harmless error due to the strength of the corroborating evidence of guilt.
respects. It has been said that the motivations of informers "run the gamut from sheer mischief to calculated self-aggrandizement." 93 The defense lawyer should take great pains to point out to the jury that the testimony of addict informers, because of the informers' varying motives, should be scrutinized intensely. The right of the defense to cross-examine an addict regarding his use of narcotics is well-established. 4 It is helpful to develop on cross-examination such facts as the length of time the witness has been addicted, the type of drug he uses, the "size of his habit," where he obtained the drugs, and how he obtained the money to pay for them. It is most important to find out the last time he took drugs before getting on the stand 9 and whether drugs were furnished by the police. Defense counsel should attempt to establish that the witness would do or say almost anything to obtain drugs. It is also important to determine whether the police or the addict informer made the initial contact and what the informer intended to receive from the police as a quid pro quo. There might have been payment in money or narcotics, elimination of competition, or simply police assurances of non-interference.
CBmDREN
The correct test of a child's competency to testify is whether the child has the capacity to observe, recollect, and communicate and to appreciate the obligation to speak truthfully. 96 If there is any question regarding the child's competency, an objection should be made so that a voir dire examination can be conducted outside the presence of the jury." On voir dire, examine the child thoroughly as to his qualifications. Pay particular attention to whether or not the child understands the meaning of an oath. Ascertain whether or not anybody has explained the meaning of it to him. Ask whether he knows what it is to lie and what would happen to him if he lied. This is a wise move under almost all circumstances simply to get an insight into the type of witness the child will make before the jury. Object, under any circumstances, to the child being sworn.
Cross-examination of a child should be undertaken cautiously. It is an old adage that the truth is heard from fools and small children. Giving either the opportunity to expand his story on crossexamination may strengthn his direct testimony. On occasion, however, it may become obvious that the child is too well rehearsed and appears to have memorized his story. In this case, it may be wise to take the child over the same ground in order to elicit answers in which the child uses the identical language.
98 This memorization can also be exposed by having the child meticulously and rapidly repeat his testimony. As he speaks rapidly, the memorized portions of his testimony will stand out from those that were not memorized. He may be using words that are not natural for his age and vocabulary. Testimony is easily implanted in the minds of children by interested persons. Under these circumstances, it is wise to examine carefully the number of times the child has gone over the story with parents, police, prosecutors, and friends. The prosecutor may ask leading questions of a child of tender years on direct examination. 99 Whether to object to the leading nature of the questions and risk antagonizing the jury is a value judgment counsel must make. Few objections Senecal v. Drolette, 304 N.Y. 446, 108 N.E.2d 602 (1952) 303, 312-13 (1962) . See People v. Moretti, 6 Ill.2d 494, 129 N.E.2d 709 (1955 ), cert. denied, 356 U.S. 947 (1958 LoBiondo v. Allen, 132 N.J.L. 437, 40 A.2d 810 (1945) .
9 BAER § 37, 3 Busca § 406. 99 See, e.g., People v. Schladweiler, 315 Ill. 553, 146 N.E. 525 (1925); State v. Davis, 20 Wash.2d 443, 147 P.2d 940 (1944) .
should be made, but those that are can be accompanied by a statement for the benefit of the jury that the prosecutor is testifying and not the child. This will show them that the child's testimony was the product of suggestive direct examination by the prosecutor.
100
Children are extremely imaginative. Their stories can be pure fiction or part fact and part fiction."
0 If the child has let his imagination run away with him, encourage him to exaggerate. Gently lead him further and further until his story reaches the point of absurdity. Since young children are prone to suggestion, it is well to state questions affirmatively. The child is likely to answer "yes" to a question that suggests a yes answer. If the cross-examiner can lead the child into ridiculous admissions by a soft, friendly and suggestive technique, it becomes apparent to the jury that the child may have been led in direct examination in the same manner.
CONCLUSION
The importance of cross-examination in criminal trials can hardly be over-emphasized.
1 2 Deliberate and thoughtful cross-examination of prosecution witnesses will have a devastating effect on the state's case. Conversely, a perfunctory, meandering examination by defense counsel may well vitiate whatever merit his case holds. As one lawyer observed, "More cross-examinations are suicidal than homicidal." 10 As a rule, defense counsel's cross-examination will not be "suicidal" if he has adequately prepared his case. This requires the use of all modes of pretrial investigation and discovery. It involves a keen perception of all testimony given by adverse witnesses before and during trial. With this sort of preparation, the skilled lawyer will design the style and strategy that will maximize the impact of his cross-examination. The suggestions and ideas proffered in this article hopefully will aid in the achievement of that end. See, e.g., People v. Oyola, 6 N.Y.2d 259, 189 N.Y.S.2d 203, 160 N.E.2d 494 (1959) .
102 "[Cross-examination] is beyond any doubt the greatest legal engine ever invented for the discovery of truth." 5 WioGoRE § 1367.
